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IN THE UTAH COURT OF APPEALS 
STATE OF UTAH, 
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vs. 
CHARLES GATES and DELORES GATES, 
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Case No. 86Q270-CA 
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B£IEE_QE_B£SPQlffi£MI 
aUBlSUIQXIQB 
This appeal is from a conviction of burglary, a second 
degree felony, after a trial in the Seventh District Court. This 
court has jurisdiction to hear the appeal under Utah Code. Ann. § 
78-2a~3(2)(e) (1987). 
SIAl£M£NT_OE_ISSUES_PRESENTED_ON_^PEAL 
1. Whether the trial court erred in admitting into 
evidence defendants' written confessions and testimony of verbal 
statements made to deputies. 
2. Whether the suppression hearing judge erred in 
denying defendants' motion to suppress evidence. 
3. Whether the evidence at trial was sufficient to 
convict defendants of burglary. 
CONSTITUTIONAL AND STATUTORY PROVISIONS 
The r i g h t of t h e p e o p l e t o be s e c u r e in t h e i r p e r s o n s , 
h o u s e s , p a p e r s , and e f f e c t s , a g a i n s t u n r e a s o n a b l e s e a r c h e s and 
s e i z u r e s , s h a l l n o t be v i o l a t e d , and no W a r r a n t s s h a l l i s s u e , bu t 
upon p r o b a b l e c a u s e , s u p p o r t e d by Oath or a f f i r m a t i o n , and 
p a r t i c u l a r l y d e s c r i b i n g t h e p l a c e t o be s e a r c h e d , and t h e p e r s o n s 
or t h i n g s t o be s e i z e d . U . S . C o n s t , amend. IV. 
STATEMENT OF THE CASE 
D e f e n d a n t s , C h a r l e s and D e l o r e s G a t e s , were c h a r g e d 
w i t h b u r g l a r y , a second d e g r e e f e l o n y , in v i o l a t i o n of Utah Code 
Ann. & 7 6 - 6 - 2 0 2 (1982) • 
A j u r y c o n v i c t e d d e f e n d a n t s of b u r g l a r y on September 4 , 
1 9 8 6 , in t h e Seven th J u d i c i a l D i s t r i c t C o u r t , in and for U i n t a h 
c o u n t y , S t a t e of U t a h , t h e H o n o r a b l e R i c h a r d C. D a v i d s o n , 
p r e s i d i n g . J u d g e Davidson s e n t e n c e d d e f e n d a n t s on Oc tobe r 7 , 
1986 , to pay r e s t i t u t i o n and s e r v e a p e r i o d of p r o b a t i o n . 
STATEMENT QF FACTS 
On or about December 16 , 1985, the v i c t im Gladys 
Wi l l i ams , now deceased , was taken t o the h o s p i t a l from her 
Whiterocks Road home in Uintah County. Her nephew, Jef f 
Henderson, took charge of the house, going p e r i o d i c a l l y to feed 
the c a t s , pay her b i l l s , and look over the house in gene ra l (T. 
25) .1 
On January 3 , 1986, Mr. Henderson checked the house and 
l e f t i t in o r d e r . He r e tu rned on January 6, and found the back 
1 S.H. * Suppress ion Hearing T r a n s c r i p t ; T. » T r i a l T r a n s c r i p t . 
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d o o r ' s lock and hasp pr ied from the casing and hanging from the 
door . I n s i d e , Mr. Henderson found mail d i spe r sed on the k i t chen 
f loor , bu rn t matches lay ing around, and boxes and drawers laying 
in the bedroom. A metal f i l e box showed s igns of prying (T. 25-
2 7 ) . He immediately c a l l e d the S h e r i f f ' s Office t o r e p o r t h i s 
f i n d i n g s . Deput ies Gerald Cook and Kris P o r r i t t responded to the 
c a l l (T. 27) . 
On March 29, 1986, defendant Char les Gates c a l l ed the 
Cen t r a l Dispatch Center a t approximately 1:00 a.m. (S.H. 23; T. 
49-50) . Defendant requested to speak wi th Deputy Kris P o r r i t t 
and when to ld t h a t he was u n a v a i l a b l e , defendant to ld the 
d i s p a t c h e r to send any deputy t o h i s home, t h a t he and h i s wife 
were having t r o u b l e and t h a t he had b u r g l a r i z e d the home of an 
e l d e r l y lady (T. 50-52) . Deputy P o r r i t t responded to d e f e n d a n t s ' 
noiue a f t e r the d i s p a t c h e r to ld him t h e r e was a family d i s t u r b a n c e 
t h e r e (S.H. 45) . 
Deputy P o r r i t t t e s t i f i e d a t t r i a l t h a t he a r r ived a t 
d e f e n d a n t s ' home on Whiterocks Road a t approximately 1:15 a.m. 
with Deputy Wayne Hol lebeke . They found Char l e s Gates a t the 
back door and asked him about the c a l l . Gates answered: "Come 
on in and I ' l l t e l l you the s to ry ins ide the house" (S.H. 32, 46; 
T. 57, 96-97) . 
Ins ide the house, defendant Delores Gates continued 
f i g h t i n g with Char les Gates whi le the l a t t e r to ld the d e p u t i e s 
t h a t he wanted to confess t o a r e s i d e n t i a l burg la ry the couple 
had committed on Whiterocks Road (S.H. 39; Tr . 58-59) . 
Defendants explained t h a t he wanted to confess so t h a t they would 
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be j a i l e d and D e l o r e s would be prevented from l e a v i n g for Kansas 
as she had threatened (S .H. 39; T. 9 8 ) . D e l o r e s Gates s a i d she 
wanted t o l e a v e the home because she feared tor h e r s e l f and her 
c h i l d r e n (S .H. 47, 49) . 
Due t o the c o n s t a n t f i g h t i n g between d e f e n d a n t s , who 
had been d r i n k i n g , and in order t o s e p a r a t e them, the d e p u t i e s 
dec ided t o take d e f e n d a n t s t o the S h e r i f f ' s O f f i c e (S.H. 3 3 - 3 4 , 
48; T. 5 9 , 6 2 ) . Deputy P o r r i t t advised d e f e n d a n t s of t h e i r 
r i g h t s by reading o f t a card as f o l l o w s : "You are not under 
a r r e s t , but I do want to a d v i s e you of your Miranda r i g h t s , " 
fo l l owed by a Miranda warning (T. 6 0 - 6 2 ) . Next , Deputy P o r r i t t 
asked de fendant s i t they would be w i l l i n g to go t o the S h e r i f f ' s 
Of f i ce in Vernal t o g e t h e l p from s o c i a l s e r v i c e s and g i v e 
w r i t t e n and verba l s t a t e m e n t s . Defendants agreed (S .H. 37; T. 
6 2 - 6 3 , 8 8 - 8 9 ) . O r i g i n a l l y , Deputy P o r r i t t o f f ered t o a l low 
d e f e n d a n t s to d r i v e t h e i r own v e h i c l e but dec ided not t o a l low i t 
because d e f e n d a n t s had been dr ink ing a l c o h o l (S.H. 43; T. 6 2 ) . 
Deputy P o r r i t t drove wi th Char le s Gates w h i l e Deputy 
Hol lebeke took D e l o r e s Gates and her c h i l d r e n . Ne i ther de fendant 
was handcuffed (T. 6 4 ) . In the c a r , Char l e s Gates c o n f e s s e d 
through a g u e s s i n g game, t h a t he and h i s w i f e broke i n t o Gladys 
W i l l i a m s ' house and e x p l a i n e d the d e t a i l s of how they did so (T. 
64-66) . In a d d i t i o n , de fendant s a i d i t was rumored t h a t t h e r e 
was cash in the house and they were a f t e r i t (T. 6 6 - 6 7 ) . He 
expres sed t h a t he was scared because D e l o r e s could not keep a 
match l i g h t e d w h i l e they were i n s i d e the house because she shook 
s o hard (T. 67) . 
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Defendants a r r ived a t the S h e r i f f ' s Office a t 
approximately 2:15 a.m. (T. 80) . Once t h e r e , they were taken to 
s e p a r a t e rooms. Delores Gates ta lked wi th Deputy Hollebeke about 
what t h r e a t s Char les had made to her and about the f e l o n i e s 
Char les mentioned (S.H. 51 ) . The c h i l d r e n l e f t with a s o c i a l 
worker and Delores calmed h e r s e l f (S.H. 52) . She then gave a 
w r i t t e n confess ion to Hollebeke (S.H. 5 1 , T. 94 ) . Char les Gates 
ve rba l l y confessed again to Deputy P o r r i t t who i n t e r r u p t e d and 
asked defendant if he was aware t h a t he could s t op any time and 
have an a t t o r n e y p r e s e n t . Defendant said he was aware and 
w i l l i n g to c o n t i n u e , and he did so (T. 7 0 ) . 
After Char les Gates to ld the same s to ry he had to ld in 
tne c a r , Deputy P o r r i t t read him the Miranda warning from a 
p r i n t ed s t a tement form and had defendant w r i t e down the 
s t a t emen t s he made p rev ious ly (T. 7 3 ) . Defendants were a r r e s t e d 
a t approximately 5:00 a.m. (T. 96) . Two days l a t e r , Char les 
Gates gave a s i m i l a r s t a tement to Deputy Cook and a s o c i a l 
worker, while he was in j a i l . (T. 106) . 
Before the t r i a l , defendants moved to suppress the 
verba l and w r i t t e n s t a t emen t s they had given (See R e p o r t e r ' s 
T r a n s c r i p t of Suppress ion Hear ing.) At the suppress ion hear ing 
and again a t t r i a l , defendants denied having committed any crime 
and t e s t i f i e d t h a t t h e i r p r i o r s t a t emen t s were coerced by the 
d e p u t i e s (T. 113-137) . At the c l o s e of the suppress ion h e a r i n g , 
t he c o u r t denied the motion t o suppress (S.H. 58-61) . 
- 5 -
£UfclMARX_QE_&B£yfcJENT 
1. Defendants are precluded from raising the 
suppression issue on appeal because not only did they fail to 
object to the admission of evidence at trial, but they assured 
the court that no objection existed. 
2. Even if this court reviews defendants' claim, 
defendants incriminating verbal and written statements are 
admissible because either they were not arrested at their home or 
if they were arrested, the arrest was legal. 
The testimony indicates that defendants accompanied the 
deputies voluntarily and there was no evidence of force or 
intimidation. In addition, defendant Charles Gates requested the 
deputies' presence in his home, he invited them in, and never 
asked them to leave. The entry was consensual and therefore, 
even if there was an arrest the arrest was legal. 
3. The evidence includes defendants' confessions of 
the burglary and is therefore sufficient to convict them. Even 
if defendants' confessions are inadmissible, and viewing the 
evidence in the light most favorable to the verdict, there is 
sufficient circumstantial evidence to convict defendants. 
THE TRIAL COURT PROPERLY ADMITTED DEFENDANTS' 
VERBAL AND WRITTEN CONFESSIONS INTO EVIDENCE. 
Before trial, defendants moved to suppress their verbal 
and written confessions on the grounds that they were obtained 
after an illegal arrest. The court denied defendants' motion 
after a suppression hearing. At trial, the State introduced the 
evidence and a jury found defendants guilty as charged. 
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Defendants contend that the court erred in first 
denying defendants1 motion to suppress at the hearing and then 
admitting the evidence during trial. Howeverr defendants made no 
objection to the testimony of the deputies at trial, nor did they 
object to the admission of defendants1 written statements as 
Exhibits 3 and 4. On the contrary, when the court specifically 
asked defense counsel if he objected to the admission of Exhibits 
3 and 4, he responded that he had no objection (T. 74, 94). 
In Stfllfi-JU-LfiSlfiX, 672 P. 2d 79, 82 (Utah 1983), the 
Utah Supreme Court held that "a specific objection is required 
even where a pre-trial motion to suppress has been made." 
Admittedly, some of the rationale behind L££l£y does not exist in 
the instant case. The suppression hearing here was recorded and 
the trial judge was the same judge who heard the motion. 
Nevertheless, the trial judge was entitled to "an opportunity to 
avoid error in the trial" based on "a more complete view of the 
grounds for excluding or admitting certain evidence." The judge 
was entitled to assume that defendant had abandoned their 
objection when it was not renewed at trial, especially where 
defense counsel aff iri.nt ively assured the trial court that he had 
no objection to the admission of Exhibits 3 and 4. The fact that 
a counsel's strategic decision may appear incorrect after the 
fact provides no basis for the court's review of the issue. 
SiAlfi^ j^L-.MfidiDS9 No. 20629 (Utah, April 23, 1987). Thus, trial 
4
 Although Lfifilfiy was based on Rule 4 of the former Rules of 
Evidence, the objection requirements were adopted in Rule 103, 
Utah R. Evid. (1987). 
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counsel's assertion that he had no objection to the introduction 
of the evidence precludes defendants from raising the issue on 
appeal. 
If this court decides to review the issuer the evidence 
offered at trial was admissible nevertheless, because either 
defendants were not arrested until after they gave the 
statements, or, if arrested, the arrest was legal. Defendants 
allege that they were arrestee! at hon?, that the nrrest was 
warrantless and therefore illegal, and that subsequently, the 
statements they made are inadmissible in court. 
In Utah, the general rule is that "he who moves to 
suppress evidence must support his motion with proof." State v. 
HilLL2U# 680 P.2d 749 (Utah 1984). In order to prevail at the 
suppression hearing, defendants must have shown that they were 
arrested in their home and that their arrest was illegal. 
In support of their motion to suppress defendants 
testified that the deputies coerced them into going to the 
Sheriff's Office by their conduct and their alleged false 
promises. Their testimony conflicts with the testimony given by 
Deupties Porritt and Hollebeke. The deputies testified that they 
asked defendants if they would accompany them to the Sheriff's 
Office to which defendants answered affirmatively. 
In a suppression hearing, the judge acts as the 
factfinder and as such, he is the sole arbiter of the witnesses' 
credibility. £la££_yjL_Ball£n£>£IS£I # 652 P.2d 927, 929 (Utah 
1982)• Therefore, Judge Davidson properly exercised his 
discretion in deciding to deny the defendants' motion to suppress 
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given his findings tha t the off icers were thrus t into a dangerous 
family d i spu te , invited into the home and took the reasonable 
course of s e t t l i n g the dispute in a safer environment a t the 
s t a t ion and transported defendants without handcuffing them or 
s ta t ing tha t they were under a r r e s t (S.H. 58-61). 
A subs tan t ia l personal intrusion need not be formally 
named an "a r res t " as defined by s t a t e law for Fourth Amendment 
purposes. Dunaway v. New York, 442 U.S. 200, (1979). However, 
the mere submission to authori ty is insuf f ic ien t to cons t i t u t e an 
a r r e s t . See State v. Ransom. 309 N.W.2d 156 (Iowa App. 1981). 
Defendants claim that they went with the deputies because the 
deputies said, "Let 's go." Yet, Charles Gates t e s t i f i e d that the 
deputies never drew the i r guns, tna t he was not physically 
threatened by them and that he was never arrested formally (S.H. 
27, 29) . 
The deputies conduct did not amount to an intrusion 
within the meaning of Dunaway. In that case, the pol ice tracked 
down the defendant following a "lead" tha t implicated him in a 
crime, and took the defendant involuntar i ly to the police 
s t a t i o n , where he was in ter rogated . In the ins tan t case, Charles 
Gates cal led the deputies to his home and together with his wife 
voluntar i ly accompanied the deputies to the She r i f f ' s Office. 
Once at the She r i f f ' s Office, Deputy P o r r i t t interrupted Charles 
Gates to remind him that he could stop talking and walk out any 
time he wished (T. 70) . 
Likewise, defendants re l iance on P h i l l i p s v. S t a t e , 492 
N.E.2d 10 (Ind. 1986) is unwarranted given the great factual 
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difference between the two cases . In P h i l l i p s l ike in Dunaway, 
the pol ice had sinyled out the defendant as the probable 
perpetra tor of a crime. The police told P h i l l i p s tha t they would 
a r r e s t him i t he d i d n ' t go to the s t a t ion out of h is own 
v o l i t i o n . Id . at 17. 
There is no indicat ion in the ins tan t case tha t the 
deputies coerced defendants to accompany them in any way. 
Moreover, Charles Gates requested the deput ies ' presence in his 
homef to t e l l them about a felony and to help quell a family 
d is turbance. The deputies performed no in te r roga t ion as in 
Pn i l l i p s and Dunaway* but simply l i s t ened to defendants ' 
voluntary confession. 
F ina l l y , the depu t ies ' decis ion to take defendants to 
the She r i f f ' s Office was reasonable under the circumstances. 
Derendants constant fighting made any progress in solut ion of the 
s i tua t ion impossible, in addit ion to the presence or defendants ' 
chi ldren and the po ten t i a l ly v o l a t i l e domestic d is turbance . 
Therefore, lacking any objective indic ia of an a r r e s t 
such as Handcuffs, guns, e t c . , and lacking any coersive element 
in the depu t ies ' conduct, defendants fai led to meet the i r burden 
to show that they were arrested in the i r home. 
Furthermore, even i t defendants were arres ted in the i r 
home, such a r r e s t s would have been l e g a l . In fay ton v. New York* 
445 U.S. 573 (1980), the United Sta tes Supreme Court narrowed the 
c o u r t ' s holding of the case to police "en t r i e s in to homes made 
without the consent of anv occupant." Id- at 583 (emphasis 
added). In the ins tan t case , the deputies entered defendants 
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home n o t only w i t h t h e i r c o n s e n t bu t a l s o a t C h a r l e s G a t e s ' 
r e q u e s t . T h e r e f o r e , t h i s c a s e f a l l s o u t s i d e of t h e s c o p e of 
Pay ton* By t h e t ime d e f e n d a n t s a r r i v e d a t t h e s h e r i f f ' s o f f i c e , 
Char le s G a t e s had c o n f e s s e d t o Deputy P o r r i t t and t h e r e f o r e , 
t h e r e was p r o b a b l e c a u s e fo r t h e i r a r r e s t . 
POINT H 
THE EVIDENCE WAS SUFFICIENT TO PROVE BEYOND A 
REASONABLE DOUBT THAT DEFENDANTS WERE GUILTY 
OF BURGLARY. 
Given t h a t t h e S t a t e i n t r o d u c e d e v i d e n c e a t t r i a l which 
i n c l u d e d t e s t i m o n y of t h e v e r b a l and w r i t t e n c o n f e s s i o n s of t h e 
d e f e n d a n t s t o t h e o f f e n s e c h a r g e d , i t i s hard t o imag ine where 
t h e a l l e g e d i n s u f f i c i e n c y l i e s . A p p a r e n t l y , in a r g u i n g t h i s 
p o i n t , d e f e n d a n t s assume t h a t t h i s C o u r t w i l l r e v e r s e t h e t r i a l 
c o u r t ' s d e c i s i o n and s u p p r e s s t h e e v i d e n c e . 
Even i f t h i s C o u r t d e c i d e s t o s u p p r e s s d e f e n d a n t s ' 
c o n f e s s i o n , t h e r e was s u f f i c i e n t c i r c u m s t a n t i a l e v i d e n c e a t 
t r i a l , t o f i nd d e f e n d a n t s g u i l t y beyond a r e a s o n a b l e d o u b t . J e f f 
H e n d e r s o n , t h e v i c t i m ' s nephew t e s t i f i e d t h a t when he l e f t t h e 
house on J a n u a r y 3 , t h e house was in o r d e r , b u t when he r e t u r n e d 
a f t e r t h e weekend, t h e house was r a n s a c k e d . 
D e f e n d a n t s t e s t i f i e d t h a t they went i n t o G ladys 
W i l l i a m s ' house on J a n u a r y 4 . A l though they knew t h a t G ladys 
Wil l iams was h o s p i t a l i z e d and they c l a i m e d t h a t t h e house was 
already o p e n , d e f e n d a n t s neve r r e p o r t e d t h e i n c i d e n t t o t h e 
p o l i c e . They s a i d they f e l t u n c o m f o r t a b l e abou t r e m a i n i n g in t h e 
h o u s e . 
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Fina l ly , cent ra l dispatcher Fawn Minnick t e s t i f i e d that 
Charles Gates told her that he wanted to talk to a deputy about 
his burylary of an e lder ly l ady ' s home who e i ther he knew or who 
l ived in his neighborhood. Defendants both knew Mrs. Williams 
and were her neighbors. 
Defendants choose to rely simply upon the i r testimony 
at t r i a l to support their claim of insuf f ic ien t evidence. 
Nevertheless, tne jury apparently chose not to believe the i r 
claims of innocence. In any event, defendants admit entering the 
home and make no claim that the entry was lawful. Consequently, 
the only issue before the jury was whether defendants intended to 
commit a theft inside tha t home. Apparently the jury believed 
that defendants had t ru thfu l ly confessed to tha t in ten t to the 
police o f f i ce r s . 
There was evidence before the jury upon which they 
could determine that defendants committed burglary. As the 
Supreme Court has s tated time and again, where there is any 
evidence upon which the jury could find defendants g u i l t y , t h i s 
Cour t ' s inquiry must stop and i t must affirm the convic t ions . 
State v. Underwood, 58 Utah Adv. Rep. 7 (f i led May 21 , 1987). 
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CONCLUSION 
Based upon the foregoing, the State requests th i s Court 
to affirm the t r i a l c o u r t ' s refusal to suppress defendants' 
confess ions and defendants' c o n v i c t i o n s . 
DATED t h i s */m day of St/pf. , 1987. r£j2i 
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